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PPE LUBE Ss Bhi 


I 


STATEMENT OF ISSUES 


Ie Was the arrest of defendant Jordan proper and was 
the subsequent search of his residence valid? 

a. Did the information given to the agents by 
James Jordan taint the search of defendant Jordan's 
residence? 

oe Was the arrest of defendant Jordan based 
upon probable cause? 

om Was the search of defendant Jordan's 


residence valid as a search incident to his arrest ? 


Ae 


Zi Is the statutory rule of evidence permitting 
conviction upon evidence of unexplained possession of heroin 
constitutional? 

ae Is the statutory rule of evidence permitting 
conviction upon evidence of unexplained possession of marihuana 
constitutional ? 

4, Does §4705(a), of Title 26, United States Code, 
violate defendants! privilege against self-incrimination ? 

De Was the delay in indicting the defendants a denial 
of defendants' due process ri ghts? 

oe Could the jury find that the evidence was sufficient 
from a qualitative test? 

t: Did the court tail to imstruct the (Ur yeen ae 
incdvermm@ent 1S not evidence of the guilt of the accused? 

oe Did the court abuse its discretion by failing to 
Peaiited Severance 7 

oh Did the court err in denying the motion fora 
mistrial after Agent Krueger testified as to defendant Jordan's 
refusal to give permission for a search? 


10. Is the concurrent sentence doctrine" valid ? 


I} 
STATEMENT OF FACTS 


On April 24, 1967, Agent William Jackson, of the Federal 
Bureau of Narcotics, and an informant went to the vicinity of 
35th Street and Jefferson Boulevard in Los Angeles. They picked 
up a man named Small and drove to the 900 biock of East 35th 
Street and parked the car. Smail and Agent Jackson exited the 
car and walked across the street to the passenger side of a gray 
emcl kiviers (RT. 29210 2 

Agent Jackson gave Small $320 of Government funds and 
small reached in the window of the Buick and gave the money to 
defendant Jordan. Jordan gave Smalia small rubber condom 
containing heroin which Small gave to Agent Jackson [R. T. 159, 
Boo]. 

After dropping Small off, Agent Jackson and the informant 
met with surveillance agents and a Marquis reagent field test was 
performed on the substance in the condom, with positive results 
[R.T. 294]. 

On April 28, 1967, Agent Jackson met again with the 
informant and they rode to the area of 1200 East 25th Street and 
met Small. Smali got into the car and they drove to Adams and 
Hoover Street where Small made a phone call. They then drove 


to the 900 block of East 35th Street and parked the car. A 1966 


1/ "eR. TT." refers to Reporter's Transcript of Proceedings. 


golden colored Cadillac parked in front of the informant's car. 
Agent Jackson and Small went over to the Cadillac which was 
dimiven sy cdetendcm Jonmdan fie 1. on: 

Agent Jackson gave Small $320 of Government funds which 
Small gave to defendant Jordan [R.T. 301-302]. Jordan gave 
small a rubber condom containing heroin, which Small gave to 
Agent Jackson [R.T. 169, 302]. Agent Jackson asked defendant 
Jordan how much he would charge for a half ounce of cocaine and 
vomdam told himwes50a Rk. T. 302)" 

Small and Agent Jackson returned to the informant's car 
and they then dropped Small off. Agent Jackson and the informant 
met with the surveillance agents. A Marquis reagent test was 
performed on the substance in the condom and a positive reaction 
mes Observed [R. TF. 302]: 

On June 15, 1967, Agent Jackson and the informant drove 
tome #200 block on Hast 25th Street [R. 1. 303). Small eorunto 
their car and they went again to Adams and Hooper where Small 
placed a phone call. They then proceeded to 42nd Place and 
Denker. Agent Jackson and Small went across the street to a 
gray Karmann Ghia in which defendant Johnson was sitting 
[R.T. 304]. 

Agent face gave Smali $620 of Government funds and 
Small got into the car with defendant Johnson. He then gave the 
$620 to defendant Johnson and she counted the money. She then 
reached up over the sun visor and took down a napkin wrapped 


package and gave it to Small [R.T. 304]. 
4. 


- 


| 


> 


Small got out of the Karmann Ghia and gave the package to 
Agent Jackson. The package contained two rubber condoms 
containing heroin [R.T. 171, 304]. They then dropped Small off 
and met with surveillance agents and a Marquis reagent test was 
performed on the substance in the condoms with a positive reaction 
bee. 300, 307): 

On July 27, 1967, Agent Joseph Krueger arrested James 
Jordan at the Terminal Annex Post Office, in downtown Los 
Angeles [R.T. 5]. James Jordan was arrested on the basis of 
an arrest warrant issued in the name of John Doe alias James 
jondan [R.T. 21). The basis for issuing the warrantsinggaan name 
was the 1967 Riviera which was registered to James Jordan. The 
car was parked in front of James Jordan's address on April 24, 1967. 
The Cadillac used on April 28, 1967 was leased toa Jordan, and 
the general description of the man who sold to Agent Jackson fit 
ie). 26,27). 

Agent Krueger took James Jordan back to the Federal 
Building and met with Agent Jackson [R.T. 7]. Agent Jackson 
looked at James Jordan and told Agent Krueger that he was not 
the man that he had purchased narcotics from [R.T. 25]. James 
Jordan was then told by Agent Krueger who asked him for his 
Melp [RT . 23). 

James Jordan directed them to the address of his brother 
Allen Jordan at 4527 West 64th Street [R.T. 9, 31-32]. Agents 


Krueger, Jackson and Paulus went to the door with James Jordan 


and the bell was rung by Jordan. There was no answer. A short 
while later, defendant Johnson arrived in a late model Cadillac, 
perked and came to the doer. Vohe was place iMG teatene sr 
pursuant to a warrant issued in the name of Jane Doe, alias 
Alvina Barryman, which was the married name of Miss Johnson. 
She was fully advised of her constitutional rights [R.T. 11-12]. 

She was asked where defendant Jordan was and she told the 
agents that he had taken the children some place [R.T. 16]. She 
was carrying two bags of groceries and she asked if she could put 
them in the kitchen (they had been standing on the porch) [R.T. 10, 
15]. The agents told her she could and she asked them and her 
brother-in-law if they would like to take a seat in the living room, 
tigen they did [R. 1. lal 

After putting the groceries away, she called Agent Krueger 
into the bedroom to ask his permission to put on some under- 
pariments. In the bedroemy shemiold Aeectiieeuc gor ihapeleen oulc 
be all rrghvior ihe agents and her brother-in-law t@ Walp ime 
house for Jordan's return after she left to be taken downtown 
fae 138, 19): 

After she left, Jordan returned and was arrested on the 
basis of the warrant, which the agents believed still good, and on 
the basis of probable cause as Agent Jackson was present [R.T. 20, 
21]. Jordan was advised of his constitutional rights following his 
euciterent lsu, Jl para, 74) | 

Agent Krueger asked defendant Jordan for permission to 


search his house and Jordan refused and, following discussion of 


Ge 


a search warrant. Agent Krueger then searched the premises and 
after searching the bedroom he came to a closet at which time 
defendant Jordan said, “You'll find it all there on the second shelf 
in a blue bag. '' Agent Krueger retrieved a blue airline flight bag 
which contained a quantity of several different types of narcotics 


(ker. 179, Veil) 


IIT 
ARGUMENT 
Jeo THE ARREST OF DEFENDANT, JORDAN WAS 
PROPER AND THE sUBSEQUEN IT sib CrigOr 


DEFENDANT JORDAN'S RESIDENCE WAS VALID 
AS A SEARCH INCIDENT TO His ikea 


ie THE INFORMATION GIVEN BY JAMES 
JORDAN AS TO DEFENDANT JORDAN'S 
RESIDENCE WAS NOT OBTAINED 
THROUGH WhIPROPER PORIGn ACwaivIT ¥, 
AND DID NOT TAINT THE SEARCH OF 
DEFENDANT JORDAN'S RESIDENCE 


The arrest of James Jordan at the Terminal Annex Post 
Office was a valid arrest pursuant to a valid arrest warrant. 
“Criminal Rules 3 and 4 provide that an 
arrest warrant shall be issued only upon a written 
and sworn complaint (1) setting forth 'the essential 
facts constituting the offense charged, ' and (2) 
showing 'that there is probable cause to believe 


that [such] an offense has been committed and 


that the defendant has committed it . mM 


Giordenello v. United States, 357 U.S. 480, at 


485 (1957). 


In the Giordenello case, supra, relied upon by the defendant, 
the court found that the complaint set forth only the conclusion of 
the complainant and was in no respect based upon his personal 
knowledge. Therefore, the court concluded that there was no 
probable cause to issue the complaint and the warrant would be 
invalid. 

In the case at bar the complaint is a valid one and meets 
both requirements of Rules 3 and 4 above. The complaint 
[Exhibit #1, R.T. 454] sets forth that: 

“Thomas Gmiell: John peerakatiamnicanee 

Jordan knowingly and unlawfully sold to Agent 

William R. Jackson of the Federal Bureau of 

Narcotics of [sic] 24.100 grams of heroin, a 

narcotic drug, which, as the defendants then 

and there well knew, had been imported into 

the United States of America contrary to 


United States Code, Title 21, Section 1745 


And the complainant states that this complaint is based on: 
"T personally observed and have been 
informed of the above transaction. The 


substance which was sold by Small and aka 


8. 


a 


*" 


Jordan has been analyzed and found to contain 


heroin. 


This complaint was signed and sworn to by Agent Krueger. 

This was a valid complaint setting forth both the essential 
facts constituting the offense charged and the probable cause that 
the named individuals committed it. Agent Krueger drew this 
complaint on good faith with reasonable grounds to believe that 
the individuals named in the complaint were in fact the individuals 
he had observed during the transaction. Agent Krueger based 
this belief on the fact that a 1967 Riviera used in the April 24th 
transaction was registered to James Jordan. It was parked in 
front of James Jordan's address on April 24, 1967, and the 
Cadillac used on April 28th was also leased toa Jordan”. Also 
the general description of the man who sold to Agent Jackson, 
under Agent Krueger's surveillance, fit James Jordan [R.T. 26, 
27]. Infact, the defendant's opening brief calls James Jordan the 
defendant's “look-alike brother” (Appellants' Opening Brief, p. 12). 

Therefore, when James Jordan was arrested he was 
arrested pursuant to a valid warrant and was properly brought to 
the Federal Building for questioning. When it was learned, that 
he was not the man who had sold to Agent Jackson he was released 
iIm@meucistody and volunteered to cooperate withthe agentsun 
divecting them tetims brother (Rel. Zo): 

Even if it were to be conceded that the agents acted 


without authority in arresting James Jordan it would not appear 


ee 


“ 


that his statements directing them to defendant Allen Jordan's 
residence could taint the product of the subsequent search of that 
residence under the doctrine of Wong Sun v. United States, 371 
U.S. 4c: 

Under Wong Sun any statements obtained illegally, which 
may lead to any evidence, will be sufficient to cause the evidence 
to be suppressed from use against the person making those 
statements. Wong Sun v. United States, supra, at page 488. 
Here the only person who would have standing, if such statements 
were obtained illegally, would be James Jordan not the defendant 


Allen Jordan. 


Ze DEFENDANT WAS ARRESTED UPON 
PROBABLE CAUSE AND THEREFORE 
THE ARREST WAS VALID EVEN IF 
THE WARRANT WAS DEFECTIVE 


Conceding that the arrest of Allen Jordan was not made 

under the authority of a valid warrant, West v. Cabell, 153 U.S. 
78 (1894), the arrest was still made upon reasonable grounds 
independent of the arrest warrant. 26 U.S.C.A. 7607. And the 
law is clear that an arrest made under the authority of a defective 
warrant may be justified by establishing the existence of probable 
cause for the arrest independent of the warrant. 

Go-Bart v. United States, 282 U.S. 344 (1930); 

Wmitedistates v. Eiall 34008 2d a7 jot 1342 


(2 Cir. 1965), cert. denied 382 U.S. 997 (1965); 
10. 


Belly. United states, of) laa Gmaamueme wicrelD (); 
Ferganchick v. United States, 374 F. 2d 559 
(ori W967): 

In fact, this Honorable Court in Bell v. United States, 
supra, following and referring to United States v. Hall, supra, 
stated: 

"In that case there was a warrant which 

the Government conceded to be invalid. It 

argued, as it does in this case, that the arrest 

was nevertheless lawful because of the existence 

of the required reasonable grounds to believe that 

the arrested person had committed the crime. 

The defendant there urged that the fact that a 

warrant, though an invalid one, had been obtained 

conclusively demonstrated that there was sufficient 
time tO Obtain a warraniand, that being soneume 
arrest without a warrant was illegal. 

‘The court in Hall declined to ‘impose 

on the law of arrest a requirement thus far 

confirmed to the law of search and seizure. ! 

Judge Friendly's opinion in Hall, at pages 841- 

842, cites and quotes from the pertinent judicial 

precedents and other writings and concludes 

that the arrest was lawful and that the admissions 


made by the defendant shortly after the arrest 


ik. 


were admissible in evidence. We agree with 
the Hall decision and opinion and will not 
further discuss it here. " 


Bell v. Umited States, supra, p. ai. 


Probable cause exists if the facts and circumstances 
known to the officer would cause a reasonable, cautious, and 
prudent man having the specialized knowledge of an enforcement 
officer to believe that a felony had been committed. 

Draper v. United States, 358 U.S. 307 (1959); 

Brinegar v. United States, 338 U.S. 160 (1949); 

Burov. Umitedi stapes 201 Ha Zd | (Ces@re 1961), 
cent. demiedmase U5. 641 (1961). 

When the agents left the Federal Building, they thought 
they were still acting under a valid arrest warrant {[R.T. 20, 21]. 
They had determined that the defendants were the tenants of a 
Residence vat 4a27"Weetreeth Streeiih. 1. o05,. 21-25) o UCR le. 
31-32]. Both Agent Jackson and Agent Krueger were present at 
the arrest of the defendants [R.T. 23, 24]. Thus, the arrests 
were made on reasonable grounds as Agent Jackson was there to 
identify both defendants as the individuals from whom he had 
purchased narcotics and Agent Krueger had participated in the 


surveillance of the transactions [R.T. 20, 21}. 
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or THE SEARCH OF DEFENDANT 
JORDAN'S RESIDENCE WAS VALID 
AS A SEARCH INCIDENT TOA 
VALID ARREST 


As incident to a lawful arrest, a contemporaneous search 
is permissible and lawful of the premises where the arrest occurs, 
if the premises are under the control and possession of the 
arrested person. The permissible area of the search may extend 
to, and include, the entire premises under the arrested person's 
control and possession. 

United States v. Rabinowitz, 339 U.S. 56 (1950); 
United States v. Di Re, 332 U.S. 581 (1948); 
Harrisv. United States s3leU.S. 25 (947). 
Williams v. United States, 273 F.2d 781 

(9 Cir. 1960); 
United States vie Whiteje3s2 He idea Gua e imo ae 

In the instant case, the agents had received permission 
from defendant Johnson to enter the residence and wait there for 
tac aerival of defendant Jordan ([R. Tha) ls pees) aaiead 
already been determined that this was the residence of the 
derendants (R. 1. 505, 20-25, 5306, N-135, 31-32] iiterauresting 
the defendant, when he came into the residence, Agent Krueger 
searched the house as a search incident to the defendant's arrest 
fined. 20e ce, 20, 404). 

As this was a search incident to a valid arrest, it was not 


necessary for the agents to have obtained a search warrant. This 


oe 


on THE SEARCH OF DEFENDANT 
JORDAN'S RESIDENCE WAS VALID 
AS A SEARCH INCIDENT TO A 
VALID ARREST 


As incident to a lawful arrest, a contemporaneous search 
is permissible and lawful of the premises where the arrest occurs, 
if the premises are under the control and possession of the 
arrested person. The permissible area of the search may extend 
to, and include, the entire premises under the arrested person's 
control and possession. 

United States v. Rabiteywitz, Sol UsSaore loo); 
United States v~ DijRem 332) U. sso3 isis), 
Harris v. United Steres, 33) Uss. 451947). 
Willtams v. United states, 273 F. 2a Fed 

(o°Cir. 1960); 
United Statesev. Wihite, 342m 2dea7 okie ieee Go): 

In the instant case, the agents had received permission 
from defendant Johnson to enter the residence and wait there for 
the arrival of defendant Jordan [R.T. 10, 15, 18, 19]. It had 
already been determined that this was the residence of the 
derendants ([R.T. 505, 21-25, 506; 1-15, 3-32). Alter arresting 
the defendant, when he came into the residence, Agent Krueger 
searched the house as a search incident to the defendant's arrest 
Mie 20 meeie. 29, 204 e 

As this was a search incident to a valid arrest, it was not 


necessary for the agents to have obtained a search warrant. This 


eke 


case is not within the rule of Trupiano v. United States, 344 U.S. 
699 (1952), as suggested by the defendants' opening brief. There 
the court was concerned with the situation where law enforcement 
officers had known for weeks the location of a farm where illegal 
activity was taking place and proceeded to search without a 
warrant. 

In the present case, the agents left the Federal Building 
in an effort to find the defendants. They could not be sure they 
would find the defendants at this address and had no grounds for 


the issuance of a search warrant at that time. 


B. THE STATUTORY RULE Ob EVIDENCE 
PERMITTING CONVICTION UPON EVIDENCE 
OF UNEXPLAINED POSSESSION OF HEROIN 
IS NOT UNCONSTITUTIONAL 


It is clear that the provision in Title 21, United States Code, 
§174, which permits conviction upon a showing of unexplained 
possession of the narcotic drug heroin, functionsasa". 
statutory rule of evidence. ... " Erwing v. United States, 
323 F.2d 674, 679 (9 Cir. 1963). Cf. United States v. Gainey, 
geen. S. 63: (1965). As this Court said: 

"Thus the function of 'possession! in 

the statutory scheme is to shift to the defendant 

the burden of identifying the legitimate source 

of the narcotic drug, if indeed they were not 

illegally imported. This statutory rule of 
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evidence rests upon (1) the rational relation- 
ship between ‘possession! of narcotic drugs 
by the defendant and knowledge on his part 
that a substance which is normally imported 
and rarely imported legally, was in fact 
imported contrary to law, plus (2) asa 
corollary, the consideration that the 
'possessor' of the narcotic drugs has so 
much more convenient access to the facts 

as to their source that it is not unreasonable 
to require him to come forward with an 
explanation. Hernandez v. United States, 


s00Pe2d 14, 148, 119KOth Cie. 1962)0" 


The Supreme Court and this Court have repeatedly upheld 
the rationality of this rule when dealing with heroin. Yee Hem v. 
United States, 268 U.S. 178 (1925). In Juvera v. United States, 
378 F.2d 433 (9 Cir. 1967), this Court described the charge of 


: . an utterly groundless assertion. " 


unconstitutionality as 
When the challenge arose in a prosecution under Title 21, United 
States Code, §176(a), this Court rejected it. Zaragoza v. United 
piavespiseo ha2d468: (9Cir. 1LoGe), 
InviMtedistates vo Gaiiieveeco0 (Us senmelsen)., an analozous 
statutory inference was sustained by the Supreme Court. It said: 
i" 


. the coneritutionality of the 


legislation depends upon the rationality of 


ua 
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the connection 'between the facts proved 

and the ultimate fact presumed! [citation]. 
The process of making the determination 

of rationality is, by its nature, highly 
empirical, and in matters not within 
specialized judicial competence or completely 
commonplace, significant weight should be 
accorded the capacity of Congress to amass 
the stuff of actual experience and cull 


conclusions from it." (at pp. 66, 67.) 


This Court recognized the rationality, when heroin is the 
narcotic drug, in two recent cases. Verdugo v. United States, 
No. 20,803 (9 Cir. 1968) slip opinion; Morgan v. United States, 
ool RF, 2d237, 238 (9 Cir. 1966). dm both casecuetncecourtrelied 
upon statutory sources and common experience. It can, of course, 
also rely on its collegiate experience of many years and thousands 
of cases, like those cited, and like this one, where the evidence 
shows the foreign origin of the contraband. 

The report by the U.S. Treasury Department, Bureau of 
Narcotics, for the year ended December 31, 1966, entitled 
"Traffic In Opium and Other Dangerous Drugs" states: 

"There are two main currents of illicit 
traffic in opium and the opiates; one from the 

Middle East to North America; the other from 


southeast Asia to Hong Kong, Japan, China 
Jaye 


(Taiwan) and the west coast of North 
America. Secondary flows include routes 
from Mexico to the United States. The 
American continent is a principal target 


of the ilcittheroin traiiic. “Wat p..ole 


Granting the rationality of this rule of evidence, defendants 
have no standing here to raise it. The evidence established 
defendants in possession of heroin and the direct evidence supports 
a conclusion that the heroin was imported contrary to law and 
that the defendants knew it. 

The adoption of defendants' position regarding the 
statutory rule would vastly increase the already great difficulty 
of controlling the illegal, clandestine traffic in heroin. The only 
beneficiaries would be the importers, distributors and whole- 
salers engaged in this illicit industry. The Constitution does not 
require, and sound policy forbids this result, unless a compelling, 
overriding interest can be shown. Congress and the President, 
in enacting these statutes, have said none exists, and defendants 
have not given this Court any reason to contradict that judgment. 


“ . . . unexplained possession 


The provision which reads 

of a narcotic drug is sufficient evidence to authorize a conviction 
" does not shift or change the burden of proof. 

The statute and the presumption merely have the effect of 


shifting to the defendant the burden of going forward with evidence, 


i.e. with his defense. The burden of proof is always with the 


Mts 


Government to prove the defendant's guilt beyond a reasonable 


doubt. 
Rewviard v. United States eoamurs. 55,°63 (1957); 
Chavez v. United States, 343 F.2d 85 (9 Cir. 1965); 
Gonzalez v. United States, 162 F.2d 870 
(9 Cir. 1947). 
The provision which reads '. . . unexplained possession 
of a narcotic drug is sufficient evidence to authorize... "does 


not deprive the defendant of his Fifth Amendment right against 
self-incrimination. The defendant's right to remain silent is not 
infringed upon. 

The defendant is neither required nor forbidden to testify 
by Title 21, United States Code, §174. The argument that this 
section violates the defendant's Fifth Amendment rights has been 
repeatedly rejected for many years. Indeed in Yee Hem v. United 
States, supra, the Supreme Court held: 

"The point that the practical effect of 

the statute creating the presumption is to compel 

the accused person to be a witness against 

himself may be put aside with slight discussion. 

The statute compels nothing. It does no more 

than to make possession of the prohibited article 

prima facie evidence of guilt. It leaves the 

accused entirely free to testify or not as he 

chooses. If the accused happens to be the 


only repository of the facts necessary to 
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negative the presumption arising from his 
possession, that is a misfortune which the 
statute under review does not create but 
which is inherent in the case. The same 
Situation might present itself if there were 
no statutory presumption and a prima facie 
case of concealment with knowledge of 
unlawful importation were made by the 
evidence. The necessity of an explanation 
by the accused would be quite as compelling 
in that case as in this; but the constraint upon 
him to give testimony would arise there, as 
it arises here, simply from the force of 
circumstances and not from any form of 


compulsion forbidden by the Constitution. " 


In United States v. Gainey, 3005073. G25) (90@ Sao) mene 
District Court instructed the jury regarding the statutory 
provisions authorizing the inference of guilt from the defendant's 
unexplained presence at a still site in a case where the defendant 
was convicted of illegal possession of a still. The Circuit Court 
held: 

We do not consider that the single 
phrase 'unless the defendant by the evidence 
in the case and by proven facts and circum- 


stances explains such presence to the 


Ro. 


satisfaction of the jury' can be fairly understood 


as a comment on the petitioner's failure to testify. " 


In Orozco-Vasquez, et al. v. United States, 344 F.2d 827 

(9 Cir. 1965), the court pointed out that the contention that the 
provision in Title 21, United States Code, §174 requiring the 
defendant to explain possession of narcotics is unconstitutional 
and violates the defendant's Fifth Amendment rights against 
self-incrimination had been repeatedly held to have been without 
merit. See also: 

Brown v. United States, 370 F.2d 3400 Gime 963): 

Agobian v. United States, 9523 Mazdas osercir. 1963), 

Cellino v. United States,"276°m. 2de64a 19 Gir. 1960): 


Yee Hem v. United States, supra. 


CG THE STATUTORY RULE OF EVIDENCE 
PERMITTING CONVICTION UPON EVIDENCE 
OF UNEXPLAINED POSSESSION OF MARI- 
HUANA IS NOT UNCONSTITUTIONAL 


Title 21, United States Code, §176(a) provides in pertinent 
pag that: 
"Whenever... the defendant is shown 
to have or to have had the marihuana in his 
possession, such possession shall be deemed 
sufficient evidence to authorize conviction, 


unless the defendant explains his possession 
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to the satisfaction of the jury." 


This Court has held there is no merit in the contention 
that this presumption is unconstitutional. Jefferson v. United 
miates, 340 F.2d 194, 199 (9 Cir. 91965). ~The pr asutmpiion’s 
validity has been affirmed repeatedly by this and other Circuit 
Courts. E.g., Caudillov. United States 255° Pecmet 39 Cir. 
1958), cert. denied, sub nom, Romero vee Uamed Sigses, 39 / 
U.S. 931 (195@); Hunter v. United States, 339 Badeazo (9 Cir. 
io); Borne v. Unmiredistates, 332 Mezco (os Gime memeaise ) 
Zaragoza v. United States, 389 F.2d 468 (9 Cir. 1968); Robinson 
v. United States, 327 F.2d 618 (8 Cir. 1964); Charles Toy v. 
United States, 266 Fed. 326 (2 Cir. 1920). (In Leary v. United 
States, 392 U.S. 903 (1968), certiorari has been granted as to 
this issue. ) 

The possession clause of §176(a) is not violative of the 
Fifth Amendment privilege against self-incrimination. 

Defendants contend that the "possession" clause produces 
a statutory compulsion to testify or explain without any further 
constitutional safeguards irrespective of whether a cautionary 
instruction is given on possession. However, the approved Mathes 
and Devitt Jury Instruction dealing with the possession clause 
clearly points out that "defendant explains" does not mean 
- "defendant testify". The instruction provides: 

TPS aic*entoreement, Section 176(a) of 


Title 21, United States Code, further provides 
21. 


that: ‘whenever on trial for a violation of this 
. the defendant is shown to have or to have 

had possession of the marihuana, such possession 
shall be deemed sufficient evidence to authorize 
conviction unless the defendant explains the 
possession to the satisfaction of the jury. ' 

"However, this statute does not change 
the fundamental rule that the accused is presumed 
innocent until proved guilty beyond a reasonable 
doubt. Nor does it impose upon the accused any 
burden or duty to produce proof that the 
marihuana was lawfully imported, or any other 
evidence. As previously stated, the burden is 
always upon the prosecution to prove beyond a 
reasonable doubt every essential element of the 
Crime Chea ceue 

"What the statute means is that, upona 
trial for a violation thereof, if the jury should 
find beyond a reasonable doubt that the accused 
has had possession of the marihuana, as charged, 
the fact of such possession alone, unless explained 
to the satisfaction of the jury by the evidence in 
the case, permits the jury to draw the inference 
and find that the marihuana was imported or 
brought into the United States of America contrary 
to law; and to draw the further inference and find 
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that the accused had knowledge that the 
marihuana was imported or brought in 
Contraryeto laws 
In connection with any explanation 
offered for possession of the marihuana, you 
are reminded that, in the exercise of con- 
stitutional rights, the accused need not testify. 
Possession may be explained to the satis- 
faction of the jury through other cireumciances, 
and other evidence in the case, independent of 
testimony of the accused" [R.T. 644, 645.] 
Anthony v. United States, Gel Ha2zd6e7 (o9Cir- 
1964); 
Medrano v. United States, 315 F.2d 361 
(9 Cir. 1963); 
United States v. Kapsalis, 313 F.2d 875 
(7 Cir. 1 S9iGe): 
United States v. Norton, 310 F.2d 718 
(2°Cir.. 1 See): 
Ivey v. United States) 200 rs 7de27 i 
(4 Cir. 1962), Com. demedes2 ( Uns- 
929, 63 S.Ct. ams, Geiesed wld. (1960), 
Perez v. United States, 297 F.2d 12 


(5 Cire ies) 


Zor 


Teasley v. United States, 292 F.2d 460 
(9 Cir. 1961); 
see also: Brothers v. United States, 
328 F, 20°51) (SC reaetec 
Costello v. United States, 324 F.2d 260 
(9 Cir. 1963), cert. demied™a7o U-s- 
9307°84°5. Ch O99, Lees cacao 


(1964). 


It is obvious that when the "possession" clause in issue is 
read in light of the accompanying possession jury instruction that 
such clause does not violate the Fifth Amendment privilege against 


self-incrimination. 
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Dy. SECTION 4705(a) DOES NOT VIOLATE 
DEPENDANTS' PRIVILEGES Gains? 
SELF-INCRIMINATION. 


Defendant's primary contention is that their conviction 
for sale of narcotics without obtaining the requisite order form 
from the buyer violated their privilege against self-incrimination. 
The relevant statute, Section 4705(a) of Title 26, United States 
Code, prohibits any sale of narcotic drugs unless the buyer 
tuemichess auwritten order. . . Oma forme. © isemedmimeblanix 
for that purpose by the Secretary or his delegate. '' In support 
of their contention that compliance with this statutory require- 
ment would have incriminated them thus rendering this Section 
unconstitutional, defendants cite three recent United States 
Supreme Court cases, Marchetti v. United States, 390 U.S. 39 
(1968); Grosso v. United States, 390 U.S. 62 (1968); Haynes v. 
United States, 390 U.S. 85 (1968). 

Marchetti, Grosso and Haynes expressly derived their 
base: raiitonale from Albertson v. 6 AJGlB. , 202auee, (ORG965). 
In Albertson, the statutory requirement that Communist party 
members complete and file a registration form was held violative 
of the Fifth Amendment's prohibition of compulsory self- 
incrimination. The focal point of the Albertson decision was the 
finding that Communist registration statutes, rather than being 
“neutral on their face and directed at the public at large, '' were 
"directed at a highly selective group inherently suspect of 


criminal activities. '' Albertson thus enunciated the standard 


Dy. 


Be 
{ =<? a 
Cad 


that the Court was to follow in subsequent cases. Albertson v. 
o.A.CIBe, 382 U.S, 70) 78%1965), "See Memento, cupma, at 47; 
Grosso, supra, at 64; Haynes, supra, at 96. 

Adhering to Albertson, the Court in Marchetti and 
Grosso, found that registration and tax requirements imposed 
on gamblers violated the Fifth Amendment. The fact that 
gambling was illegal in forty-nine states meant that registration 
requirements aimed at this selective group amounted to little 
more than a purposeful plan to gather evidence from citizens in 
order to aid in securing their convictions. 

"Whatever else Congress may have meant to 
achieve, an obvious purpose of this statutory 

system clearly was to coerce evidence from persons 

engaged in illegal activities for use in their 

prosecution. " 
390 U.S. at 74 (Justice Brennan concurring) 

Similarly, in Haynes, compulsory registration of only 
those types of firearms (sawed-off weapons, machine guns, 
silencers) commonly used in illegal pursuits by a "selective 
group inherently suspect of criminal activities" was found 
violative of the Fifth Amendment. 

These limitations [length of weapon, 

silencers, etc.]... were apparently intended to 

guarantee that only weapons used principally by 

persons engaged in unlawful activities would be 


subjected to taxation.... Itis pertinent to note 


Pa 6 


that the Committee on Ways and Means of the 

House of Representatives, while reporting in 

1959 on certain proposed amendments of the 

Act, stated that the 'primary purpose of [The 

Firearms Act] was to make (enie me vom neu 

for the gangster element to obtain certain types 

of weapons. The type of weapon with which 

these provisions are concerned are the types 

it was thought would be used primarily by the 

gangster-type element. ' " 

390 U.S. at 87-88, N. 4. 

In striking down these regulatory provisions, the Court 
applied the general Fifth Amendment standard that to be invalid 
there must be a "real and appreciable’ hazard of self-incrimina- 
ion in the registration scheme. Grosse: Supme, samo, merens 
ve United States, 340 U.S. 367, 374 (1950). ihe @ourt mace 
clear that such danger was found because, as in Albertson, 
rather than registration provisions aimed at effecting regulation 
of non-criminal as well as criminal activity ("neutral on their 
face and directed at the public at large’) these regulations were 
designed to ferret out and coerce information from one selective 


group -- those engaged in illegal activities. 
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IU, DEFENDANTS, AS SELLERS, WERE 
NOT COMPELLED TO ACQUIRE 
AN ORDER FORM NOR TO DIVULGE 
ANY INCRIMINATORY INFORMATION 


The order form provision under which defendants were 
convicted is designed to effectuate the congressional purpose 
that sales of narcotics be made only to authorized purchasers. 
The purchaser, never the seller, is under an obligation to apply 
for and obtain the order form and submit the required 
information. The only requirement imposed by Section 4705(a) 
upon the seller is that he not sell until the buyer provides a 
written order form obtained from the Government. Unlike the 
situations in Albertson, Marchetti, Grosso and Haynes, the 
seller is not required to pay any tax, submit any information to 
the Government, or file any registration application. Thus, 
Section 4705(a) compelled nothing of defendants; accordingly, 
the privilege against compulsory self-incrimination could not 
have been violated. Support for this conclusion is found in the 
leading post-Marchetti case, deciding that Section 4705(a) does 
not violate the Fifth Amendment. 

The statutory language makes manifest... 
that the purchaser of narcotics and not the seller 
is under compulsion to apply for and obtain the 


requisite order form. Even if we were to assume 


arguendo that the... purchaser's Fifth Amendment 
rights [are infringed] ... it hardly follows that a 
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seller... is immune from prosecution for 

selling to a person who failed to provide the 

form. We need cite no authority for the principle 

that the privilege afforded by the Fifth Amendment 

is personal and that under the circumstances 

present here a seller cannot benefit from the 

privilege allegedly available to the buyer... 

[I]t is clear that standing under the Fifth 

Amendment is not freely negotiable nor 

imansrer allem 

United States v. Minor, (2 Cir.) No. 31953, 
July 3, 1968, at 2954-55. 

Insofar as defendant intimates that the privilege would 
be violated by the administrative regulation requiring the seller 
to file and keep the buyer's order form in his possession, it 
would be a sufficient answer that defendants were not charged 
with violation of this regulation. Even if this were not so and 
if other provisions were to be found constitutionally suspect, 
Section 4705(a) can be effectively enforced apart from these 
other provisions, thus freeing it from constitutional impediment. 
See Ashwander v. Tennessee Valley Authority, 297 U.S. 288, 
348 (1936), (concurring opinion of Justice Brandeis), cited in 
Haynes, supra, at 92. It should also be noted that Title 26, 
United States Code, Section 7852(a), provides: 

"If any provision of this title, or the 


application thereof to any person or circumstances, 


Zz 


is held invalid, the remainder of the title, and 
the application to other persons or circumstances, 


0 


shall not be effected thereby. ' 


oe APPLYING THE CONSTITUTIONAL 
GUIDELINES OF RECENT SUPREME 
COURT DECISIONS, SECTION 4705(a) 
DOES NOT EVIDENCE A STATUTORY 
SCHEME CREATING SUBSTANTIAL 
RISK OF SELF-INCRIMINATION 


Even viewing Section 4705(a) in the light of defendants’ 
shifting of the possibility of incrimination from buyer to seller, 
iat oection's validity is mot affected Dy iihem ccemmoupmemc 
Court decisions discussed above. Those cases were cases 
where defendants were compelled to give incriminating 
information demanded by statutory schemes aimed only at 
select groups known for their criminal activity. In effect, the 
statutes struck down by the Court were primarily concerned 
with "asking all thieves in the room to stand up”. In sharp 
contrast, Section 4705(a) is aimed primarily at the regulation 
of the legitimate market in narcotics: 

Controls on domestic trade in narcotic 

drugs directly apply to people who handle, sell, 

or dispense narcotics tor layiul inediems pulienoaes, 

such as physicians, hospitals, pharmacists, 

rerilers  andeotherss. 


Report on the Traific in Opium and Otirer 
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Dangerous Drugs, 166, Bureau of Narcotics, 
(hereinafter cited as ''Annual Report") 

The multi-million dollar narcotics business is, to a large 
extent, legal. This vast legal industry is actively regulated by 
the Federal Bureau of Narcotics during all stages of legitimate 
distribution, pursuant to comprehensive and inter-related 
statutes and regulations. See, e.g., 21 C.F.R., Pages 302- 
307. Through the order form and registration provisions of the 
narcotics laws, the Bureau closely regulates the domestic 
distribution among importers, manufacturers, wholesalers, 
retailers, medical practitioners, hospitals and researchers. 
That these provisions are designed to regulate legitimate 
transactions in narcotic drugs is borne out by the fact that, as 
of December 1966, there were 394, 193 registrants under the 
narcotics laws who were authorized to obtain written order forms 
from the Government and engage in legitimate transactions in 
Mareotic drugs. "See 1266 Anmual Report, sagwa, al44- Haier 
than a group ‘inherently suspect’ of criminal activities, this 
group of nearly 400, 000 registrants, contained only one person 
who was charged with a federal narcotics violation in 1966. See 
fo6 AnnualReport, swpra; at 0. Naus  ihese order forms 
and other related provisions are regulatory in nature, providing 
legal methods and procedures for carrying on the legal business 
of sale and distribution of narcotic drugs. 

That the order form provisions of the federal narcotic 


laws are designed to legitimize, not to incriminate, is 


pele 


substantiated by the case law in this area. The United States 
Supreme Court has found that: 
"These order form provisions constitute 

a needed check on illegal sales, and they are 

distinctly helpful in the detection of any attempted 

dealing in, or selling of, the drug free from the 
tax... to punish him for thistmisiuse or ine order 
form is not to punish him for not recording his 

own crime. " 

Nigro v. United States, 276 U.S. 332, 346-51 
(1928). 

In the recent Second Circuit case of United States v. 
Minor, supra, Section 4705(a) was held not to violate a heroin 
eeller’s Mifth Amendment privilege, becamecromy sui. bua er 
was required to apply for aform. The Court went on to uphold 
the statute as applied to a heroin seller, distinguishing it from 
ime staviles in Wiareheuwl, Goes and: klasimiec. 

And, we believe that Section 4705(a) 

serves an important function within the statutory 

scheme... requiring that sales be made only to 

persons who have acquired and are able to 

produce Treasury forms ensures that narcotic 

drugs will not be transferred to unauthorized 

purchasers or to those who are likely to evade 

the payment of taxes.... Section 4705(a) 


ensures that narcotics do not fall into the hands 


os 


of those who, for one reason or another, cannot 

satisfy the registration requirements of Section 

4722. And, a seller's failure to fill out or retain 

the order form in no way affects the statutory 

purpose of limiting sales to purchasers who are 

duly authorized to deal in narcotic drugs. 

"In Marchetti and Grosso the Court placed 
great emphasis on the wide prohibition against 
gambling under both federal and state law... and 
stressed that the gambling statutes were directed 
at a 'selective group inherently suspect of 
criminal activities' ..> the frearnmrecisteaden 
statutes beforemhe Court imlaymesibacwiieyeven 
more apparent purpose of gathering information 
from possible criminals in order to secure their 
CONVICTION Ol various" ecrimmes 

“Section 4705(a), on the other hand, cannot 
be said to be directed primarily at those 'inherently 
suspect of criminal activities! .... [I]t was one 
section of an important and significant statutory 
scheme regulating the conduct of a lawful business. "' 

United States Miner, (286i ) Ne= 31053, 

July 3, 1968, at 2957-60. 

Prior to Marchetti, Grosso and Haynes, this Court upheld 
the statutory order form requirements relating to the sale of 
marihuana, 26 U.S.C. §4742(a); Browning v. United States, 

BS): 


366 F.2d 420, (9 Cir. 1966). See also Ruiz v. United States, 
328 F.2d 56 (9 Cir. 1964). It should be noted that in these 
cases, this Court was faced with similar self-incrimination 
contentions as proposed here by defendants and that the order 
form provision for marihuana is essentially the same as 
Section 4705(a). 

On the same day that certiorari was granted in 
Marchetti, certiorari was denied for a marihuana case in which 
similar Fifth Amendment issues were decided adversely to the 
defendant. Rule v. United States, 362 F.2d 215 (5 Cir. 1966), 
cert. denied 385 U.S. 1018 (1967). 

After the Marchetti, Grosso and Haynes decisions, 
Section 4705(a) was found constitutional in the Second Circuit 
litter case, supra, The Pitth Ciremuupheldiieseomeritu— 
tionality, on the same grounds as Minor, of the order form 
requirement for marihuana sales, even though there the buyer 
was the defendant. Leary v. United States, 392 F.2d 220 (5 Cir. 
1968), cert. granted 392 U.S. 903 (1968). Similarly, Judge 
Wyzanski has recently upheld the marihuana order form's 
constitutionality under the Fifth Amendment. United States v. 
Vial, 282 F.Supp. 472 (D. Mass. 1968). See also United States 
v. Reyes, 280 F.Supp. 267 (S.D.N. Y. 1968); c.f. United States 
v. McGree, 282 F.Supp. 550 (N.D. Tenn. 1968). 

Defendant, in essence, fictitiously poses a statute which 
Bequires a seller to Submit inerinimatline evidence, such 
requirement having as its target the illegal sale of narcotics by 


34. 


the select group of those involved in such criminal activity. No 
such statute is at issue. Infact, there can be no case of 
registration of any illegal narcotics sale, simply because any 
request for an order form would be denied. Illegality thus 
precludes registration. This contrasts sharply with the 
Marchetti-Grosso situation where gamblers engaged in illegal 
activity were compelled to register and thereby incriminate 
themselves. There, illegality was in effect the factor prompting 
the registration requirement. Under Section 4705(a), 
incrimination, far from being ''a real and appreciable hazard” 
is quite impossible -- i.e., since order forms are reserved 
for legal sales of narcotics, they will necessarily be absent in 
illegal sales; they cannot incriminate in such sales. This 
follows from the fact that Section 4705(a) is designed to 


legitimize sales rather than record illegal sales. 


S15) 


se THE LAPSE OF TIME BETWEEN THE 
FIRST SALE AND THE NOTICE TO THE 
DEFENDANTS WAS NOT A DENIAL OF 
DUE PROCESS 


The offenses charged in the indictment are governed by 
the five-year statute of limitations in Title 18, United States 
Code, §3282. This period of time is usually considered the 
primary guarantee against bringing overly stale charges. United 


Srates v. Ewell, supra, at 122, 305°U.>. Iie Ge). 


While the statute of limitations is the primary guarantee 
to assure the expeditious handling of criminal cases prior to 
indictment, an unreasonable delay between the date of the offense 
and the filing of the indictment could be so oppressive as to 
constitute a denial of due process. Nickens v. United States, 
323 F.2d 808 (D.C.Cir. 1963). This Court has recognized the 
li@mg-standing rule that the Sixth Amendmenieciohm osc opeedy 
Priel attaches Only alter a formal criminal ichanvesiae een 
lodged against a defendant, and that it is only in cases where 
Seecial Circumstances exist that a due process Tieht@imay attach 
some time before formal accusation (emphasis added). 

Ubited States v. Juleas, Supne neato Joa, 
S60 2. 2d 500 (9°@ir Foca, 
United States v. Venus, 287 F.2d 304 (9 Cir. 
1960). 
While this Court has not expanded on the exact meaning 


of special circumstances, the Court did point out in Lucas that 
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it found nothing purposeful, oppressive, or prejudicial in the 
Government's delay. Other Circuits have held in line with the 
rationale expressed in Lucas that before the defendant's due 
process rights were infringed, there must be a showing that there 
was: (1) an unreasonable delay; (2) prejudice caused the defendant 
as a result of the delay; and (3) purposeful oppressive and vexatious 
action on the part of the Government in causing the delay. 
United States v. Sanchez, 361 F.2d 824 
(2%. 1966); 
Holey, v. United States, 290 F. 2d 562 
(GGir. WG): 
The defendants cite Ross v. United States, 349 F.2d 210 
(D.C. 1965) and Woody v. Unitedistates, o10 h. 2d 2ia(prc. 1966) 
to support their proposition that the delay in notifying the defendants 
was a denial of due process. A reading of both these cases indicates 
that they were an attempt by the Court to sanction bad police work. 
In the instant case, the agents acted reasonably in the 
handling of the case. There were three transactions, the first 
taking place April 24, 1967 [R.T. 292], the second April 28, 1967 
fae T. 301], and the third on June a5, 196 (oes @iieme ts 1e"showing 
of any unreasonable delay or purposeful action on the part of the 
Government in the delay between the original transactions and 


the indictment which was filed in August, 1967 [C.T. 61]. 2! 


2/ "C.T.' refers to Clerk's Transcript of Record. 
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iy. THE PROSECUTION ONLY HAD T0 SHOW 
THAT SOME MEASURABLE AMOUNT OF 
= Nan e@iike DRUG WAS TIN GH ei iia 
SUBJECT OF THE ACTS CHARGED IN 
THE INDICTMENT 


The law in the Federal Courts dces not require that a 
quantative as well as a qualitative test be performed on the 
substance which is the subject of the indictment. All that must 
be shown is that some measurabie amount of the narcotic drug 
was contained in the substance. 

Cromer v. Umited States, [225rezeoe7, Ges 
(D.C. 1944) cert. ddamied 322 U2s. 760 
(1944): 


United States v. Wanton, S@0°F. 2d 792 (2 Cir. 1967). 


G. THE COURT DID NOT FAIL TOs rRveT 
THE JURY THAT THE INDICTMENT IS NOT 
EVIDENEE OF THE GULET Gn THEeACCUSED 


The Court in its instruction of the jury instructed them that 
an indictment was no evidence. 
An indictment is but a formal method of 
accusing a defendant of a crime. It is not evidence 
of any kind against the accused, and does not create 
any presumption or permit any inference of guilt." 


eme623. | 
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ee TH TRIAL COURT DIDING® 2ausi Its 
DISCRETION BY FAILING TO GRANT A 
SEVERANCE 


Joinder of defendant in the same indictment was proper 
Since they participated in the same series of transactions. 
Federal Rules of Criminal Procedure, Rules 7-8; Williamson 
v. United States, 310°F.2d 192 (9 Cir. 1962), United States v. 
Hotta, 349 F.2d42(6 Cir. 1965); Nelson v. Wimitedistares, sio 
fe oer Ao (Cir. eign). 

since joinder in the indictment and for trial was proper, 
defendants had the burden of showing prejudice resulting from 
tae joinder inorder to invokewthe trial cotmt's d@isermection and 
obtain a severance. In the absence of an affirmative showing 
that prejudice will result so as to deprive defendant of a funda- 
mentally fair trial, a motion for severance should be denied. 
papetisky Vv. Waited States, 350 F.2d 19a (aera ap oeact. 
VWathliamsonw. United States; .3 hOw w2d ioe ne ie ecg). 

A general, unsupported allegation of prejudice is not 
sufficient to warrant severance of counts that are properly 
jemmed. United States v. Haun, 218 F Sipe o23oey N.Y. 1963). 

The right to a severance rests with the sound discretion 
Omtne frial court. Pointer v. Uniftedsstatecere  Simlimows lo) 400 
(1894); United States v. Garrison, 265 F.Supp. 112 (1967); 
ited statesy. Hoffa, 349 F.2d 43 (6 Cir. 1965). “Absent an 
affirmative showing of an abuse of discretion, refusal to sever 


is not assignable as error. Stilson v. United States, 250 U.S. 583 
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(1919); Mendez v. United States, 349 F.2d 650 (9 Cir. 1965), 

cert. denied, 384 U.S. 1005 (1966). A fortiori, the trial court 

is not required to grant a severance, sua sponte, absent a showing 
of prejudice, as distinguished from a conclusory statement that 
prejudice resulted. Russell v. United States, 288 F.2d 520 (9 Cir. 
oj cen. denied, 371 U.S. 325,192), 

Appropriate instructions can obviate any possible confusion 
between the two defendants to be tried, and confine the jury's 
consideration to evidence produced as to each particular defendant. 
Spencer v. Texas, 260 U.S. 904 (hot) elie eimeccnorates, 
bee U.o. 232, 242 (1957). 

The defendants imply that a failure to sever was prejudicial 
under the doctrine of Bruton v. United States, 391 U.S. 123 (1968). 
In that case, the Supreme Court held where a co-defendant does 
not testify, and his confession is admitted which implicates 
other defendants on trial, then there is a deprivation of the right 
to be confronted by one's accusers and reversal is required. In 
Bruton, neither defendant testified or offered any evidence at the 
ia hvans v. United states, 370 W220 3 500M ete (mo Cir. 
O67). 

In the instant case neither defendant was denied his right of 
confrontation as both defendants took the stand. It was also problem- 
atical whether reversa! would have been required under the 
retroactive application of Bruton if both defendants had not testified, 


as neither of the defendants! statements implicated the other. 
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ile THE COURT DID NOT ERR even ING 
A MISTRIAL AFTER AGENT KRUEGER 
TESTIFIED THAT DEFENDANT JORDAN 
STATED THAT HE WOULD NOT GIVE 
PERMISSION TO SEARCH THE 
RESIDENCE. 


Following the arrest of defendant Jordan, after he 
entered his residence (R. T. 404), he was advised of his 
constitutional rights and indicated that he understood them (R. T. 
407, 408). He then asked if the agents had an arrest warrant or 
a search warrant (R.T. 404, 408). Agent Krueger advised him 
that he was going to have to search his residence and asked him 
for permission to do so and defendant Jordan refused to give him 
permission (R. T. 404-405). It is this refusal which is raised as 
grounds for reversal by the defendant. 

It is conceded by the Government that a valid exercise of 
one's constitutional rights should not be used against the 
claimant. But here there is no exercise of any constitutional 
right. The defendant had already been informed of his rights 
following his arrest and had indicated he understood them. The 
defendant then initiated discussion of the arrest and search 
warrants. There is no indication that his statements were 
involuntary. Therefore, it appears that his response did not 
violate any of his Fifth Amendment rights. See Miranda v. 
Arizona, 384 U.S. 436 (1965). Nor did his refusal to give his 
permission for the search violate his rights under the Fourth 


Amendment. He had no right to be free from the search as it 
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was a valid search incident to his arrest (See Argument A of 
this brief). 

It should also be noted that this refusal by the defendant 
was adverted to in a non-responsive answer by Agent Krueger 
(R.T. 404). It was not, as insinuated by the defendant, 
intentionally solicited by the Government. Moreover, the Judge, 
at the request of the defendant, admonished the jury that ‘no 
inference whatever is to be taken against an individual for in 
any way exercising or asserting his constitutional rights, rights 
guaranteed under the Pederal Constivmiom » (he 2405): 
However, the Judge made no finding that any constitutional 
rights had been violated. 

Under the circumstances, assuming this statement was 
not properly before the jury, it was harmless error. The effect 
of the statement was nullified by Jordan's later voluntary and 
unsolicited admission made as Agent Krueger started to search 
ime Hall closet: 

Mey Getting back to the time when you 
approached the closet, what happened then? 
A. I approached the hall closet which 

is just off the living room and in view of Mr. Jordan 

and Mr. Jackson, I believe, at that time. 
I opened the door and Mr. Jordan 
turned to me and said, ‘You will find it all there 

on the second shelf. ' 

I looked on the second shelf and 
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observed a blue flight bag, such as used by the 

airlines. 
"I removed the flight bag and brought it 

to the living room and set it down on the table 

In front of Mr. Jordan andi removed ine contents 

and found a quantity of various contraband. " 

(R. T. 409) (This contraband was the basis for 

Counts X and XJ). 

There can be no doubt that the statement by the defendant 
indicating the location of the contraband was the evidence from 
which the jury inferred that defendant had guilty knowledge, and 
not his refusal to consent to the search which the jury had been 


instructed to disregard. 
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a rs “CONCURRENT SENTENCE DOCTRINE” 
IS VALID 


Where a defendant is sentenced to the same period of in- 
carceration On more than one count and the sentences are to run 
concurrently, the fact that the appellant was validly convicted on 
any one count precludes reversal regardless of the validity of the 
convictions on the other counts. 

Hirabayashi v. United States, 320 U.S. 81 (1943); 
sherman v. United States, 320°R-2d137, 156 
(9 Cir. 1963): 
Noah v. United States, 304 F.2d 317, 318 
(9 Cir. 1962). 
Bech v. United’ States, 2eum. 2d "b22 1626 
(9°Cir. £962); 
Russell vy. Unitedistares ecoced eccrs20, 521 
(9 Cir. 1961). 

It should be noted that Benton v. Maryland, No. 201, 
October Term, 1968, was reargued March 24, 1969, before the 
United States Supreme Court, on the question of the continuing 


validity of this rule of law. 
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IV 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the judgment of conviction of defendants Johnson and 
Johnson should be affirmed. 
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